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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, 
including the fee set forth in 37 CFR 1.17(e), was filed in this 
application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the 
fee set forth in 37 CFR 1.17(e) has been timely paid, the 
finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.114. Applicant's submission filed on 
3/2/09 has been entered. 

Response to Amendment 

Applicant's amendment to claims 1, 25, and the cancellation 
of claims 7-8, 19-20, 23-24 filed in the response on 3/2/09 is 
acknowledged. Currently, claims 1-2, 4, 6, 10, 13-18, 21, and 25 
are pending in this application. 

In light of applicant's amendment to claim 1, DE 101 16 491 
Al is withdrawn as an applied reference. 

Claim Rejections - 35 USC §103 

2. The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 
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(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

3. Claims 1-2, 4, 6, 10, 13-18, 21, and 25 are rejected under 
35 U.S.C. 103(a) as being unpatentable over Biggin et al . (US- 
600) or Shulman et al . (US-756) for the reasons of record. 

US 5,114,600 to Biggin et al . discloses a fabric 
conditioning formulation comprising a crosslinked cationic 
polymer, a cationic softener, and conventional additives 
(see abstract) . Specifically, prior art teaches a cationic 
polymer derived from quaternized dialkylaminoalkyl 
(meth) acrylate, acrylamide, and 5-45 ppm of a crosslinking 
agent such as methylene bisacrylamide, which abuts the 
instant less than 5 ppm (col. 3, lines 1-20). Furthermore, 
chain transfer agent was suggested to control the degree of 
crosslinking and branching in the resultant polymer (col. 
4, lines 1-29) . Prior art suggests adding cationic polymer 
particles in less than 10 micrometers in size, which abuts 
the instant average particle size of more than lOum 
expressed in amended claim 1. Since the claimed amount of 
crosslinking agent and average particle size abut those of 
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US-600, the examiner is of the position that such abutting 
ranges, though not overlapping, are sufficiently close that 
they establish prima facie case of obviousness because one 
having ordinary skill in the art would expect them to have 
identical or near identical properties. 

US 6,451,756 B2 to Shulman et al . discloses a method 
of promoting soil release from fabric comprising contacting 
polycarboxylic polymers of Formula I with fabric (see 
abstract) . One of patentees' embodiments entails combining 
the polymer with a rinse added fabric softener through the 
rinse cycle of the washing operation (col. 5, lines 54-56; 
col. 11, lines 45-64), within the scope of the instant 
fabric softener composition. Prior art polymer defined by 
Formula I contains monomer C which maybe one or more 
cationic or non-ionic monomer, including DMAEMA, DADMAC, 
and acrylamide defined within the scope of the instant 
formulas (I) and (II) (col. 4, line 39 to col. 5, line 7) . 
Prior art discloses the optional inclusion of crosslinking 
agent, but is not particularly limited to any amount. US- 
756 is silent regarding the particle size of the polymer. 

US-756 discussed above is silent regarding the 
particles size expressed in the present claims. Being 
silent prior art is generic to any particles size, 
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inclusive of applicant's, absent showing of unexpected 
results commensurate in scope with the recited particles 
size. Biggin et al of US-600 specifically teaches control 
of particles size in emulsion or reverse phase 
polymerization by controlling the shear applied to the 
monomers and by using different emulsifying agent (col. 4, 
lines 43-62) . Accordingly, it would have been obvious to 
one having ordinary skill in the art to determine the 
optimum particle size suitable for its utility in fabric 
softener formulations, motivated by the reasonable 
expectation of success as taught. Such discovery of an 
optimum value of a result effective variable would involve 
only routine skill in the art. Thus, rendering obvious the 
present claims. 

Response to Arguments 

Applicant's amendment and remarks filed on 3/2/09 have 
been fully considered. Firstly, regarding the particle size 
of the copolymer and the amount of crosslinking agent it 
contains, the examiner remains of the position that the 
less than 10 urn and at least 5 ppm in Biggin et al . is 
sufficiently close to the recited more than 10 urn and less 
than 5 ppm that one skilled in the art would have expected 
the copolymer products to have the same properties. Thus, a 



Application/Control Number: 10/536,607 Page 6 

Art Unit: 1796 

prima facie case of obviousness exists in the absence of 
comparative showing of unexpected and/or unusual results 
demonstrated for the claimed particle size and amount of 
crosslinking agent. For example, applicant has not shown 
criticality in a claimed embodiment of a copolymer having 
10.1 urn particle size and containing 4.99 ppm of 
crosslinking agent as compared to a prior art copolymer 
having a 9.99 urn particle size and containing 5.01 ppm of a 
crosslinking agent. Secondly, Biggin et al disclose the 
particle size of the copolymer can be greater 10 urn prior 
to its addition to an aqueous solution or dispersion (col. 
3, lines 28-40). The present claims recites polymer in the 
form of particles has an average particle size of more than 
10 urn, not the particle size of the copolymer at the time 
of its addition to an aqueous solution or its existence in 
a dispersion. Regarding Shulman et al . , applicant urges 
that one skilled in the art would have to choose two 
different monomers from the list of possible monomers C in 
the reference and such expressive guidance is absent from 
Shulman et al . The examiner is of the position that since 
prior art teaches selecting at least one of monomer C 
inclusive of the instant monomers (I) and (II), it would 
have been obvious to one skilled in the art to select them, 
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motivated by the reasonable expectation of success in 
producing a fabric conditioning formulation as taught. 
Accordingly, the examiner's position is maintained. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Helen L. 
Pezzuto whose telephone number is (571) 272-1108. The examiner 
can normally be reached on 8 AM to 4 PM, Monday thru Friday. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, David Wu can be reached 
on (571) 272-1114. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273- 
8300. 
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Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 

(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . If you would 
like assistance from a USPTO Customer Service Representative or 
access to the automated information system, call 800-786-9199 

(IN USA OR CANADA) or 571-272-1000. 

/Helen L. Pezzuto/ 
Primary Examiner 
Art Unit 1796 
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